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Complaint against the Government of Japan

for Violation of Freedom of Association

by

the Japanese Trade Union Confederation (JTUC-RENGO)

and

the RENGO Public Sector Liaison Council (RENGO PSLC)

	NPSL
:
The National Public Service Law

LPSL
:
The Local Public Service Law

NELRL
:
The National enterprise and Specified Independent Administrative Institution Labor Relations Law


1. RIGHT TO ORGANIZE
(1) Denial of the right to organize
<Provisions under existing legislation>

"Policy personnel and personnel working in the Maritime Safety Agency or in penal institutions shall not organize or join an organization which aims at the maintenance and improvement of their conditions of work and which conducts negotiations thereon with proper authorities."
Para 5, Article 108-2, NPSL
"The police and fire defense personnel cannot form and join the personnel organizations."
Para 5, Article 52, LPSL
<Characteristic examples of violations of the right>

Recent police's misbehaviors are undoubtedly caused by the lack of checking mechanism toward the unilateral directions/commands in the police duty. In a prison, a closed space, it is difficult to secure the fairness and rightness in its business if they are solemnly controlled by unilateral directions/commands.

Thirty-six years have elapsed since the Japanese government ratified Convention No. 87 in 1965. It was only Japan, among the countries which have already ratified Convention No. 87, that still denies the right to organize to fire defense personnel. (See Annex I)
<Our argument>

Considering the restrictions imposed upon the employees organizations in other category of the public service, there seems no necessity to deny the right to organize to personnel in fire defense, penal institutions and Maritime Safety Agency. Such employees' organizations will play a major role to secure a democratic atmosphere, countering against various evils brought about by the unilateral directions/commands.

The current situation, where the fire defense personnel in Japan are denied the right to organize, is, as a matter of course, infringes the convention No. 87.

(2) Registration system of employees’ organizations
<Provisions under existing legislation>

"An employee organization may, as provided by rules of the Authority, apply for registration with the authority by submitting an application…"

Para 1, Article 108-3, NPSL
"The personnel organizations may apply, … to the personnel commission, … for registration in compliance with bylaws."
Para 1, Article 53, LPSL
<Characteristic examples of violations of the right>

The "registration system", which requires an employees' organizations registered, puts restriction on the activities of employees' organizations, which should by right be formed freely.

A union is required to acquire legal personality in order to have its assets registered in its own name. Only a registered employees’ organization can acquire legal personality on application for such a status.
Some 18,000 Administrative and clerical staff in the national public service, who have traditionally been organized under a separate union by each ministry and agency, were transferred to “independent administrative institutions (IAIs)”, established in April 2000. They were then covered by the National Public Enterprise and Specific Independent Administrative Institution Labour Relations Law”, so that they were forced to be excluded from the membership of registered employees’ organizations they used to belong to, thus infringed their right to organize.

Concerning the registration problem of local public employees’ unions, a requirement of establishing an independent union by each local government or public corporation would effectively fractionalize unions.

<Our argument>

The "registration system" is a major obstacle to form an organization, tantamount to the denial of right to form an organization without prior authorization. This system must be abolished, in view of securing the autochthonous activities of unions and the principle of self-determination.

(3) Scope of managerial personnel
<Provisions under existing legislation>

"The scope of managerial personnel and the like as stipulated in the proviso of the preceding paragraph shall be provided by rules of the Authority."

Para 4, Article 108-2, NPSL
"The scope of managerial personnel and the like as stipulated in the bylaws of the Personnel Commission or Equity Commission."
Para 4, Article 52, LPSL
<Characteristic examples of violations of the right>

It is not proper t that the NPA makes a decision based on a unilateral request from the management without due consultation with the employees’ organizations concerned.
Many local authorities continue to enlarge the scope of managerial personnel in order to decrease the size of potential membership of the employees’ organizations, thus impairing the autonomy of employees' organizations. (See Annex II)
<Our argument>

The scope of potential membership concerns freedom of association and freedom of organization, so that those to be excluded from membership must be determined voluntarily through discussions between the labour and the management.
(4) Full-time union officers keeping their status of public employees
<Provisions under existing legislation>

"The head of an employing agency may, when he/she deems it appropriate, grant the permission as provided in the proviso of the preceding paragraph, …"

Para 2, Article 108-6, NPSL
"The permission provided for in the preceding paragraph may be given as deemed fitting by the appointing authorities, …"
Para 2, Article 55-2, LPSL
<Characteristic examples of violations of the right>

This regulation infringes free election of officers, which is an important component of the right to organize. Since a permission to enable an employee to work exclusively for the business of an employee organization is left to an employer's discretion, thus may be refused for an officer necessary for a particular union.

<Our argument>

Trade unions are guaranteed the right to have their officers freely elected and they should be able to elect either those with public employee’ s status or those without, and no intervention shall be allowed. The current system to impose restrictions on the status of officers should be eliminated.
(5) Freedom of political activities
<Provisions under existing legislation>

"Personnel shall not … engage in any political activity as defined by rules of the Authority other than to exercise his/her right to vote."
Para 1, Article 102, NPSL
"A person falling under one of the following cases shall be sentenced to penal servitude not to exceed three years or fined not to exceed one hundred thousand yen:
…
19. A person who violate the restrictions on political activity set forth in paragraph 1 of Article 102;
… "
Article 110, NPSL
"The personnel must not participate in the formation of a political party or any other political organization, or become an officer of such organization, or conduct any campaign to induce others to become or not to become members of such organization.."
Para 1 Article 36LPSL
<Characteristic examples of violations of the right>

The existing law enumerates specific political actions to be restricted by the law, according to which any political action by an individual or a group is effectively prohibited except for voting. A public employee can execute no political right other than voting right unless he/she resigns from the public service.
In particular, the NPSL, which stipulates criminal penalties for violations of political activities, eminently put restrictions on the civil rights of the public service employees.

<Our argument>

Restrictions or prohibition of political activities of public employees is a constraint on freedom of expression guaranteed in Article 21 of the National Constitution, so that such restrictions must be strictly limited to the minimum required, such as political actions leading to an abuse of their authority.
(6) Redress for unfair labor practices
<Provisions under existing legislation>

"The provisions of the Trade Union Law (Law No. 174 of 1949), the Labor Relations Adjustment Law (Law No. 25 of 1946), the Labor Standards Law (Law No. 49 of 1947), … shall not apply to any personnel of the regular service as defined in Article 2."
Article 16, Supplementary Provisions, NPSL
"The provisions of the Trade Union Law (Law No. 174 of 1949), the Labor Relations Adjustment Law (Law No. 25 of 1946) and the Minimum Wage Law (Law No. 137 of 1959), and orders issued thereunder shall not be applied in regard to the personnel."
Para 1, Article 58, LPSL
<Characteristic examples of violations of the right>

Employees' organizations in the public sector are exempted of the Trade Union Law. The Labor Relations Commission system, which conducts arbitration/award in labor-management disputes, does not therefore apply to them, which leads to greater restrictions imposed on the trade unions rights of the public service employees.

<Our argument>

Unfair labor practices are violations against the right to organize. The existing system, which cannot eliminate these violations, should be reviewed so that the public service employees' right to organize is basically treated as is the case of in the private sector.

2. RIGHT TO BARGAIN COLLECTIVELY
(1) Administrative and clerical personnel
<Provisions under existing legislation>

"The negotiation between the employee organization and proper authorities shall not include the right of collective agreement."
Para 2, Article 108-5, NPSL
"… However, such negotiation does not include the right of collective agreement with the authorities of the local public body concerned."
Para 1, Article 55, LPSL
<Characteristic examples of violations of the right>

An administrative and clerical employees’ union (only for local government employees) is guaranteed to negotiate on basic working conditions and to make a written agreement. Such an agreement however does not bind the parties concerned since it is not a labour agreement as recognized by law, nor works in practice under the statutory control of wages.
<Our argument>

Right to bargain collectively, including to conclude a CBA, in the public service, whose scope of union activities is now substantially narrowed under the existing legislation, must be established.
In particular, Local public service employees should be fully entitled to the right to bargain collectively, according to the current understanding of Article 6 of the Convention No. 98. The current situation however, under which their right is restricted as that of national public service employees, gravely infringes the Convention, which the Government of Japan ratified in 1953.

(2) Scope of the subject of negotiation

<Provisions under existing legislation>

"Matters concerning the administration and operation of government business shall not be made the subject of negotiation."
Para 3, Article 108-5, NPSL
"Matters concerning the administration and operation of business of the local public body shall not be made the subject of negotiation."
Para 3, Article 55, LPSL
"… the following matters relating to employees shall be subject to collective bargaining and may be provided for in a collective agreement; …"
Article 8, NELRL
<Characteristic examples of violations of the right>

"Matters concerning the administration and operation" are defined as matters that implemented under the responsibility and power of the authority concerned, and comprehensively excluded from the subject of negotiation. There seems to be no end therefore that the authority concerned denies to negotiate from this cause the matters, even in case of them closely linked with working conditions. Concerning promotion and the like which are listed as items for collective bargaining in Article 8-2 of the National Enterprise and Independent Administrative Institution Labour Relations Law, most of them are not actually negotiated, since the authorities maintain that these are managerial and personnel issues to which the National Public Service Law should be applied.

<Our argument>

The context of "Matters concerning the administration and operation" should not be brought into the discussion on the scope of the subject of negotiation. Items for collective bargaining should be

· Wages and working conditions,

· Any issues affecting the wages and working conditions both directly and indirectly, and

· Issues both parties agree to negotiate.

3. RIGHT TO STRIKE
(1) Indiscriminate and Total Prohibition of the Right to Strike
<Provisions under existing legislation>

"Personnel shall not strike or engage in delaying tactics or other acts of dispute against the public represented by the National Government as employer, or resort to delaying tactics which reduce the efficiency of government operations, nor shall personnel or other persons attempt, conspire to effect, instigate or incite such illegal actions."
Para 2, Article 98, NPSL
"The personnel must not resort to strike, slowdown and other acts of dispute against their employer, … Nor must any person attempt, or conspire, instigate or incite the perpetration of, such unlawful acts."
Para 1, Article 37, LPSL
<Characteristic examples of violations of the right>

The Japanese Government has enlarged the scope of services where strike may be restricted by creating its own definition of “essential services”, and regards all public employees in the national public service, local public service and public enterprises as “public employees executing their authority in the name of the State”, thus indiscriminately and totally prohibits their right to strike. This restricts gravely both the means available for unions to improve/defend the interests of their members, and the right to organize their activities for that purpose.
<Our argument>

The existing regulations, indiscriminately and totally prohibiting strikes on the ground of the public service, must be abolished. Restrictions on the right to strike should be restricted or prohibited specifically for (1) "public servants exercising authority in the name of State", and (2) "public personnel engaged in essential services, i.e. services whose interruption would endanger the life, personal safety or health of the whole or part of the population". Category of workers whose right to strike is to be restricted should be discussed and specified in a deliberated manner.

(2) Penal and administrative sanctions for strike action
<Provisions under existing legislation>

"A person falling under one of the following cases shall be sentenced to penal servitude not to exceed three years or fined not to exceed one hundred thousand yen:
…
17. A person who conspires to effect, instigates or incites the illegal action defined in the first part of paragraph 2 of Article 98, or attempts such action;
… "
Article 110, NPSL
"A person who falls under any of the following items shall be liable to penal servitude for not more than three years or a fine of not more than one hundred thousand yen:
…
(4) Any person who has conspired, instigated, incited the perpetration of, or attempted, the unlawful acts provided for in the former part of Article 37 paragraph 1;
…"
Article 61, LPSL
<Characteristic examples of violations of the right>

Those who violates the provision of prohibiting the right to strike shall face criminal charges and/or an administrative sanction which will bring continuous and accumulative disadvantages to the life a public employee

<Our argument>

Criminal charges should be solemnly imposed on the violations of prohibition of strike which accord with the principles of freedom of association. In particular, detain sanctions must not be imposed on the cases of peaceful strikes.

These sanctions, criminal charges and administrative sanctions alike, must be appropriate, corresponding the gravity of the violations concerned.

4. Compensatory system for restrictions on the fundamental labor rights in the public service
(1) The National Personnel Authority System
<Provisions under existing legislation>

"The standards concerning remuneration, hours of work and other working conditions to be established under this law may at any time be revised by the Diet to bring them into accord with general conditions of society…"

Para 1, Article 28, NPSL
"The Authority shall report to the Diet and the Cabinet simultaneously on the propriety of salary and wage schedules not less than once each year..."

Para 2, Article 28, NPSL
"The local public bodies must adopt suitable measures from time to time to see that the compensation, work hours and other working conditions fixed in accordance with this Law are adapted to the prevailing social condition."

Article 14, LPSL
<Characteristic examples of violations of the right>

The National Personnel Authority (NPA) system, which is purported by the Government a "compensatory guarantee measure", has failed to fulfill its compensatory function in recent years. As for the revision of wage base for local public service employees, since 1997, a situation has arisen where agreements reached by the labor and the management are not, totally or partly, implemented, due to decisions by the local assembly to override such agreements. (See Annex III)

<Our argument>

The existing NPA system cannot function as a compensatory mechanism for restriction on the fundamental labor rights in the public service. A new scheme to determine the wage and working conditions in the public service, that is able to substitute the lack of the fundamental labor rights, must be established. Trade unions should be guaranteed to participate in every stage of the decision-making in the new scheme, and the decision of that must be implemented fully and expeditiously, and be binding to all the parties concerned.
(2) Arbitration award system

<Provisions under existing legislation>

"Any agreement involving the expenditure of funds that would be impossible from the stand point of the national enterprise budget or funds shall not be binding upon the Government; and no funds whatsoever shall be disbursed pursuant thereto until an appropriate action has been taken by the Diet."

Para 1, Article 16, NELRL
"Both parties shall obey an award by the Commission as a final award; and the Government shall make special efforts to the greatest extent possible so that the award may be implemented; provided, however, that an award involving the expenditure of funds that would be impossible from the standpoint of the national enterprise budget or funds shall be government by the provisions of Article 16."
Article 35, NELRL
<Characteristic examples of violations of the right>

Items for collective bargaining in the national enterprises are set forth as wages and other payment, working hours, time-off, holidays and leases, and etc. Concerning wages however, national enterprises authorities cannot in fact voluntarily determine the pay level of their employees, and such decisions are affected by the Government and the financial authorities, and is a target for political maneuver. It is therefore impossible to draw a conclusion between the parties concerned, and in fact, since the law came into force, there has not been even a single case where any wage negotiation was settled voluntarily. Instead they have always had to resort to the Central Labor Commission for arbitration and mediation. Although an arbitration award binds both the labor and the management, it needs to be approved by the Cabinet, sometimes by the Diet, before its implementation. (See Annex III)

<Our argument>

Although autonomous agreement is recognized as a subject for collective bargaining, such an agreement has not necessarily been implemented immediately. Inadequacy of the relevant law causes such a situation, and the Government is also to be blamed since it has an obligation to work for implementing an arbitration award. Restrictions on labor rights of the national enterprises employees should be abolished, and the labor and the management of the national enterprises should be allowed to determine the working conditions autonomously and voluntarily.
End of Text

Annex I
Right to Organize in the Fire Defense Service and the Fire Defense Personnel Committee

1. National Firefighters’ Association

At present 11,500 firefighters of 186 organizations are united under the National Firefighters’ Association (NFA), which was established in August 1977 as an independent employees’ organization with 2,500 members under 36 organizations throughout the country. Since its foundation, the National Firefighters’ Association has been developing its activities to strengthen a sense of solidarity among all the personnel in the fire defense service, to enliven their workplaces to make them attractive to workers, to improve living and working conditions of its members, to improve fire defense administration and to establish their right to organize. Through its alliance with RENGO-JTUC as well as JICHIRO (All-Japan Prefectural and Municipal Workers’ Union), it has been tackling with various issues of their concern. Concerning the Fire-Defense Personnel Committee, a joint committee established at each fire-station level, the NFA has been making utmost efforts to ensure that the Committee be democratically and effectively managed based on the agreement between the government and the labour. However, mainly due to unfair interference and pressure from the authority, little progress has been made in establishing an independent organization of firefighters, which is indispensable for effective running of the Fire-Defense Personnel Committees and for pursuing NFA’s causes. The underlying problem is the lack of their right to organize, so that the NFA is eager to establish the right in the fire defense service as soon as possible.

2. Fire-Defense Personnel Committees

(1) RENGO, JICHIRO and the National Firefighters’ Association, have worked towards making an environment as well as national consensus to secure the right to organize in the fire-defense service.

(2) The result of such efforts can be witnessed in workplaces, especially those organized under NFA, where workers’ views are reflected to a certain extent in improving their working environment. Fire-Defense Personnel Committees have been functioning better in fire stations whose employees are organized by independent employees’ organizations. In such workplaces, there are more understanding and better environment for ensuring the right to organize.

(3) On the other hand, there are a considerable number or workplaces where Fire-Defense Personnel Committees have not been convened and little progress has been made in solving their work-related problems. A thorough report will be published through detailed verification works, but the followings are the problems so far pointed out:

a. Reasons which prevent Fire-Defense Personnel Committees from improving their working environment

· All views expressed by firefighters are not necessarily put on the agenda of the Committee since they are screened by the relevant authority beforehand,
· Outcomes from deliberations by the Committee do not bind the Chief of the Fire-defense service nor the Mayor of the relevant municipality, and
· Insufficiency in the government’s efforts for promoting the system and inadequacy in handling the matter by local government and their fire-defense authorities.

b. Reasons which prevent the Fire-Defense Personnel Committees from democratizing their workplaces

· Outcomes from deliberations by the Committee have not been fully implemented nor relevant measures have been taken by the employers concerned (the Chief of the Fire-defense service nor the Mayor of the relevant municipality),

· Employees who express their views have been unduly oppressed or harassed by the authority,

· Committees have not been run democratically nor substantial discussions have taken place, and
· There are a considerable number of cases where Committees have not been convened since workers are reluctant to or give up presenting their views for fear that they might be unduly oppressed by the authority

(4) The Fire-Defense Personnel Committee system has contributed to improve working environment in the fire defense service to some extent, but it is insufficient as a system to determine working conditions of fire-defense personnel and it has many problems yet to be solved. Even after 6 years since the introduction of the system, the Government has not made any positive step towards revising the relevant law.
Annex II

A Case of Unduly Enlarged Interpretation of the Scope of Managerial Personnel in Oouda-cho in Nara Prefecture

Since the Article 52 of the Local Public Service Law was revised in 1978, the scope of managerial personnel has been enlarged in municipalities in Nara Prefecture and therefore the rate of managerial personnel to the total staff is the highest in the country. It is due to the illegal actions taken by the authorities to broaden the interpretation of the term ”managerial personnel” through which assistant section chiefs who should essentially be excluded from the scope of managerial personnel have be included in such a category. In Oouda-cho, the rule of its Equity Commission was retrogressively revised to include assistant section chiefs in the scope of managerial personnel in 1984, since when their ratio to the total staff kept increasing.

On July 4, 1997, the local authority of Oouda-cho suddenly reshuffled its personnel, by which President, Vice Presidents and General Secretary of the employees’ union were all assigned to assistant section chief’s posts. The employer’s malignant intention of making such personnel changes bore fruit and thereafter the management of union was crippled and the union was driven to the verge of dissolution. The rate of managerial personnel to the total staff of the municipality reached as high as 37 percent at that time.

In November of that year, the union applied to the Equity Commission to change its registration in order to include assistant section chiefs in its membership. However, the Commission rejected the application on the ground that assistant section chiefs (whom they consider as managerial personnel) were included, which they said infringed the Article 53 of the Local Public Service Law. In May 1998, the Equity Commission unilaterally suspended the registration of the existing municipal employees’ union for a month, and in June it extended the suspension period for another month. On February 1, 1999. The Commission suddenly decided to nullify the registration and notified the decision to the union.
Such a decision was unprecedented in the country and was an outrageous act since it meant that the Equity Commission could deny the very existence of a union. The union decided to take an action to revise the rule of the Equity Commission which unduly violated the right to organize of public employees. On April 9, 1999, the union brought a suit against Oouda-cho authority and its Equity Commission to Nara District Court in order to demand compensation for the damage done and to withdraw the Equity Commission’s decision of nullifying the registration of the union. 

Since the first public hearing which took place on June 26 in 1999, the court held 12 hearings until January 23, 2002. The ruling on the case will be handed down by the court on May 22, 2002.
Annex III

Case examples concerning the failure of the compensation function/measures for restrictions on the fundamental labor rights in the public service

1. The National Personnel Authority System

The National Personnel Authority (NPA) recommends basic pay rates, working hours and other basic conditions for national government employees to adjust them to the prevailing level in the general society. This system is what the government calls “compensatory guarantee measure”, but it actually has failed to fulfill its compensatory function in recent years:

· In 1997, the recommendation was not implemented for a full year until April 1998 for employees in designated posts,
· In 1999, recommended pay raise was not implemented for administrative personnel in higher grades, and
· In 2000, recommended revision of salary scale was not implemented and the gap between the private and public sectors was partly filled by increasing family (dependants’) allowance.

2. Revision of the wage base for local public service employees

The Local Public Service Law, in Article 24-3, provides that the pay level of employees must be determined in consideration of living cost, pay levels of central and other local government employees as well as private sector workers and other conditions.

In each municipality, the labour and the management negotiate in accordance with the Local Public Service Law, and then the local authority submits the agreed level of pay for deliberation and decision by the local assembly through revising the relevant local ordinance. Since 1997, reflecting the stagnant business activities which brought about lesser tax revenue and deterioration of local governments’ financial situation, a situation has arisen where agreements reached by the labour and the management are partly revised or totally disapproved.

1997

· In Urasoi city, Okinawa Prefecture
Although Mayor submitted a bill to raise pay of employees at a level recommended by the NPA and agreed with by the employees’ organization, the City Assembly disapproved the bill and their pay was not raised.

1998
· In Yamoto-cho, Miyagi Prefecture
Although Mayor submitted a bill to raise pay of employees at a level recommended by the NPA and agreed with by the employees’ organization, some local councilors opposed the bill by saying that the proposed pay raise would not be convincing for local residents. After all, the employees could not have their pay raised until January 1999 (instead of April 1998).

· In Okahara mura, Kumamoto Prefecture 

Although Mayor submitted a bill to raise employees’ pay to a level recommended by the NPA and agreed with by the employees’ organization, they had to wait until January 1999 for their salary to be raised. This was because that members of the local assembly as well as those in special posts had not have their pay raised for the year 1997, and they insisted in their assembly meeting that other employees also should endure.

1999

· In Arakawa ward, Tokyo Prefecture

Although Mayor submitted a bill proposing pay raise recommended by the Personnel Commission and agreed with by the employees’ organization, the bill was turned down and the pay was frozen for fiscal 1999.

· In Takada machi, Fukuoka Prefecture 

Although Mayor submitted a bill to raise employees’ pay to a similar level recommended by the NPA and agreed with by the employees’ organization, members of the local council opposed to the bill from a reason that it would increase financial burden on the town, so that the pay increase was compensated by decreasing the same amount from the town’s budget for bonus payments to the employees.

3. Arbitration award concerning the national enterprises unions

In a recent case of an arbitration award on pay raise presented on June 24, 1998, the Government decided to fully implement the award for workers employed by the Government’s printing office and mints, while leaving the matter to the Parliament for the postal service and forestry workers. And it took until October 7 before the decision came from both Houses of the Parliament to fully implement the said award.

